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THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI
ORIGINAL APPLICATION NO.522 OF 2015
DISTRICT : SOLAPUR

Mrs. Mohini Madhav Maybhate,

)
@ Kum. Ranjana Manikrao Kulkarni, )
R/at. 48/B, Swami Vivekanand Nagar, )

)

Vijapur Road, Solapur. ...APPLICANT

VERSUS

1. The State of Maharashtra,
Through the Secretary,

Industries & Labour Department,

— e

New Administrative Building,

Opp. Mantralaya, Mumbai 32. )

2.  The Assistant Director (Industries),

)
Pune Division, Pune, )
Agriculture College Premises, )

)

Shivaji Nagar, Pune 5.

3.  The General Manager, )

District Industries Centre, )

Hotagi Road, Solapur 3. )
....RESPONDENTS
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Shri K.R. Jagdale, learned Counsel for the Applicant.
Smt. K.S. Gaikwad, learned Presenting Officer for the
Respondents.
CORAM : SHRI RAJIV AGARWAL, VICE-CHAIRMAN
DATE : 03.05.2016.

JUDGMENT

1.  Heard Shri K.R. Jagdale, learned Counsel for the
Applicant and Smt. K.S. Gaikwad, learned Presenting Officer
for the Respondents.

2. This Original Application has been filed by the Applicant
challenging the order dated 07.06.2014 withdrawing the
benefit of the Time Bound Promotion granted to her by order

dated 02.12.1997 with effect from 07.06.1996.

3. Learned Counsel for the Applicant argued that the
Applicant was appointed as Steno-typist on 04.06.1984
through Employment Exchange. She was given Time Bound
Promotion from 07.06.1996 on completion of 12 years of
service. The Applicant submitted a representation on
20.01.2014 seeking second Time Bound Promotion as she had
completed 24 years of service. However, the Respondent No.2
issued that impugned order dated 07.08.2014 withdrawing
the first Time Bound Promotion as well as increments granted
to the Applicant from 1984 to 2006. Learned Counsel for the
Applicant argued that the order dated 07.08.2014 has been
passed behind the back of the Applicant, without giving her
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any notice. Learned Counsel for the Applicant argued that at
the time of appointment, the Applicant fulfilled . all
qualifications for appointment as Steno-typist except the
proficiency in Marathi typing which she acquired in 2006. As
the Applicant has subsequently acquired all qualifications, the
impugned order is bad in law. Learned Counsel for the
Applicant cited a few judgments, which are discussed

subsequently.

4.  Learned Presenting Officer (P.O.) argued on behalf of the
Respondents, that the Applicant did not fulfill the requirement
of appointment as steno-typist as per recruitment rules, when
she was appointed as steno-typist on 04.06.1984. As such,
she was not eligible to be promoted on the next higher post,
nor for Time Bound Promotion. She was not entitled to get
yearly increments released to her, as her appointment was not
in consonance with the Recruitment Rules. Learned P.O.
argued that Hon’ble Supreme Court in the case of Secretary,
State of Karnataka and Others Versus Umadevi & Others :
(2006} 4 SCC 1, has held that services of those, who ‘are

appointing, without having requisite qualifications cannot be
regularized and they are not eligible for any benefits. The
Applicant’s Time Bound Promotion was a nullity. Learned
P.O. argued that the Applicant acquired necessary

qualifications in 2006, and no recovery is ordered after 2006.
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5.  The recruitment rules for the post, inter-alia, of Marathi
steno-typist viz. “the Steno-typist, Lower Grade Stenographers
and Higher Grade Stenographers in the offices of Government
outside Greater Bombay (Recruitment) Rules, 1981,” notified
on 10.12.1981 have the following requirements as regards
typing viz. Government commercial certificate of 80 words per
minutes in shorthand and 30 words per minutes in Marathi
tyvpewriting. The Applicant had submitted certificate of 25
w.p.m. in Marathi typewriting dated 15.08.1979 when she was
appointed as steno-typist. It is an admitted fact that the
Applicant acquired speed of 30 w.p.m. in Marathi typewriting
only in 2006. The Applicant claims that she was not selected
as Marathi steno-typist, but as steno-typist and she had
requisite qualification in English typewriting of 40 w.p.m..
However, the Respondents have relied on Government
Resolution (G.R.) dated 11.11.1983, which provided that all
posts of Steno-typist, Stenographers, and typists in all offices,
should be filled by Marathi Typists/ Stenographer only. The
Applicant was appointed in 1984. In the G.R. dated
11.11.1983, it 1s specifically mentioned that appointment to
the post of English Steno-typist would require approval from
General Administration Department (G.A.D.) of the State
Government. [t 1s a fact, that there was no approval to the
Applicant’s appointment from G.A.D. Office file noting of the
Superintending Industries Officer, Pune - Nashik Region,

Pune, also mentioned that :-

i
|
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(%3]

“3. & 2. ot gan oA, oA, 8. afden Fud v Fed Al siHE
il endael #Sl FetonwEl Yoo i@ WA, dar qlen ufor #ic]
crIfgar 94 o1ae @ Hl dor 319t glagl afdair qidt 3nz, dzr &= faagiaRar
el TAierEure ar Rad agiaw aAqgE sedl el #@igl 15 3. @a

gz el [o1wteat el Sig.”

[t is clear that the Applicant was appointed as Marathi
steno-typist and she did not fulfill the requirement of Speed of
30 w.p.m. in Marathi. Learned Counsel for the Applicant
stated that the above office note is undated and cannot be
relied upon. It is seen from the context that the note was
prepared before the Applicant was given appointment as
Steno-typist. No other construction is possible. The office file
has been kept in ordinary course of business. There 1s no
reason to believe that the said filing noting is not authentic.
In Umadevi’s case (supra ) Hon’ble Supremer Court has
referred to with approval its earlier judgment in A. Umarani V.
Registrar Co-operative Societies, where it was held that :-

AT when appointment were made in contravention of
mandatory provisions of the Act and Statutory rules frame
thereunder and by ignoring essential qualifications the
appointment would be illegal and cannot be regularized
by the State.”

In paragraph 43, of the judgment in Umadevi (supra),
Hon’ble Supreme Court has held that :-
“Therefore, consistent with the scheme for public

employment, this Court while laying down the law, has
necessarily to hold that unless the appointment is in terms
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of the relevant rule and after a proper competition among

qualified persons, the same would not confer any right on

the appointee.” (emphasis supplied.)

6. In the present cases, it is clear that the Applicant was
not appointed in terms of relevant rules for appointment of
Marathi steno-typist. She, therefore, cannot claim any rights
derived from such appointment. The question which arises is
whether the Applicant was eligible to earn annual increments
and whether she was entitled to get Time Bound Promotion.
The relevant G.R. for Time Bound Promotion is dated

08.06.1995 and paragraph 2(b) reads :-

“(8) e AR FAT afes daasil Fewend! geladlagl faEa
Brfgegd], seamEal sigardan, @enota ar aulldl gaar awo

3o 30g.”

[t is clear that a person eligible for regular promotion
only can be given Time Bound Promotion. The Applicant did
not have qualifications for the lower post of Marathi
Stenographer.  She was not cligible to get Time Bound

Promotion.

7. It appears that a Departmental Promotion Committee
(D.P.C.) was held on 04.04.2006. The Committee took the

following decision regarding the Applicant :-

“qilet AT 3rgpHIG 3 AT d FGAT A .8 T . A,

0. A3 891 I3eias 9/§ /99y 216 @geaeiass a1 qgraz onafba
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Add Figaa s Jgd. & FgeaeiEs (B 8.) qapidiar Jiasees
sizrEen Jigen guf afla Aida. A @I ageaAs (4.8, ) vard
qis1 Zed SFA, . FBHIE, i [Zaias 99,08, 99 Q& 215! duenia 3nFal
uglad] afdA=n daepizes Reies 09.06. 9996 wga @icrag ugiad!
3oIIA 3 318, gt (F.8.) aerdl wrEar i aed aveeie Hal
fealatl wiEag agiad] gawidl sena &iel [Reia 09.08. 9994 tIge
Il 3t SHTe] aget! avene Jidl 311 qgled] AlFHdle ot e

8.7

D.P.C. has recommended that Time Bound Promotion
given to the Applicant from 01.06.1996 may be withdrawn.
The Respondents are relying on the Maharashtra Civil
Services (Making it Mandatory to Pass Marathi Stenographer /
Marathi Typing Examination for English Stenographer /
Typist}) Rules, 1991 notified on 06.05.1991. (Paragraph 6 of
the affidavit-in-reply of the Respondents dated 17.11.2015.

Rule 7 of these rules reads :-

“bo.  udlen 3-cldf & s Flowd affais - (9) &1 A FgeiFD [/
Srsl] cepcteass 3udad P & #ed falga eacen Hadld 3ulad adlad
3-ddt glore andl, &t/ &l udien 3-Alof gidueta fevar & / asn sref} adlen
3-dldt glomarzer Jqe FBuda ndl/ qa@ aifie ddaae dge gl

STTOIT QIsl 51367,

These rules make it mandatory even for English Steno-

typist, to pass Marathi Typewriting Examination of 30 w.p.m.

and Stenography Examinations 180 w.p.m. This has to be

N} done within 4 years of appointment. The Applicant joined
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service on 04.06.1984. Even if her claim that she was
appointed as English steno-typist is accepted, she  was
required to pass Marathi typewriting examination of 30 w.p.m.
on or before 06.05.1995. She actually passed it on
11.08.2006. After 1995, she was not entitled to draw

increments,.

8.  The Applicant had relied on the following judgments :-

(I} State of Punjab and Others Vs. Rafiq Masih
(White Washer) etc. in Civil Appeal No.11527 of
2014 - S.C.

It has been held that no recovery of excess
payment made to an employee belong to Class Il or
Class IV can be made. It has to be appreciated that
the Applicant’s appointment was not in accordance
with Recruitment Rules as she did not fulfill the
requirement of Marathi typewriting as regards
speed (30 w.p.m.). Constitution Bench of Hon’ble
Supreme Court 1in Umadevi’s case (supra) has held
that such appointment without following relevant
rules does not confer any rights on the appointee.
Here the Respondents have decided only to
withdraw Time Bound Promotion, which could not
have been granted to the Applicant. The Applicant
had given an undertaking when Time Bound
Promotion was granted to her that if such

promotion was found to have bheen given by
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mistake, she would refund the excess payment.
Even under rules of 06.05.1991 mandating English
Stenographers to pass requisite Marathi Typing &
Stenography examination, which the Applicant did
not pass in 4 years (before 06.05.1995), she was
clearly ineligible to get T.B.P. in terms of G.R. dated
08.06.1995. This case 1s clearly distinguishable as
the judgment of constitution Bench of Hon'ble
Supreme Court will prevail over judgment of a two

judge Bench.

(II) Sanjeev Dhar Dubey Versus State of Uttar
Pradesh and Other : (2015) 10 ADJ 57.

This judgment is also based on Hon'ble
Supreme Court judgment in Rafiq Mashi’s case

(supra). So no further comments are necessary.

(III) O.A.No.24 of 2015 in O.A.No.1068 of 2014, and

(IV) R.A.No.17 of 2015 in O.A.No.603 of 2013.

Both these judgments are also based on the
judgment of Honble Supreme Court in Rafiq

Masih's case (supra).

9. As regards, the Time Bound Promotion, the Applicant
was clearly ineligible to get the same and the recovery is
justifiable. However, as regards increments from 01.06.1985

to 01.06.1996, the Respondents have not been able to show
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and G.R. or Rules (except rules dated 06.05.1991) which will
permit them to stop increments of the Applicant. Of course,
after 06.05.1995, on her failure to pass Marathi Typewriting
Examination within 4 years of her appointment it can be said
she was not entitled to earn increments under the rules of

06.05.1991.

10. As a result, Part 1 of the impugned order dated
20.06.2015 1s quashed and set aside. Part 2 of the order is
held to be valid.

I'l. This Original Application is partly allowed accordingly

with no order as to costs.

Sd/-
(RAJIV AGARWAL)
VICE-CHAIRMAN

Place : Mumbai
Date : 03.05.2016
Typed by : PRK
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